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Notes
CIVIL CODES-CONTROL OF THE FRENCH TEXT OF THE CODE OF
1825-Suit was brought against a lessor for injuries suffered be-
cause of a defective door. Plaintiff contended that since the
French text controls, and under it the lessor was obligated to
repair doors, this obligation existed although not contained in the
English texts of the Code of 1825 or in the Revised Civil Code
Article 2716. Held, the Revised Civil Code "must be interpreted
as any other legislative act... and there is no justification in law
for adding to or taking from any Article of the act." Bradley v.
Yancy, 195 So. 110 (La. App. 1940).
The problem1 presented by this case may best be understood
by a chronological review of the various codes of Louisiana and
the decisions of the court interpreting them. The Code of 1808
was originally written in French and translated into English.
2
It was printed in both French and English on opposite pages.3
The legislature directed that the texts should mutually serve for
the interpretation of each other,4 a direction which the court fol-
lowed by applying the more comprehensive article.2 However,
where the two versions expressed different requirements, a com-
pliance with either was held sufficient.' The same rule gov-
erned other acts7 (prior to the Constitution of 1812, which re-
quired that acts be promulgated in the English language).8 After
1812, in a series of cases it was held that the "English text ... of
our ordinary statutes is emphatically the law."9 This rule pre-
1. This note is restricted to the view expressed as to the control of the
French text of 1825, and does not attempt to discuss the liability of the
lessee to repair.
2. Tucker, Source Books of Louisiana Law (1932) 6 Tulane L. Rev. 280.
285. La. Acts of 1807, pp. 190-193.
3. Ibid.
4. 1 Lislet, A General Digest of the Acts of the Legislature of Louisiana
(1828) 223.
5. Chretien v. Theard, 2 Mart. (N.S.) 582 (La. 1824).
6. Gray v. Trafton, 12 Mart. (O.S.) 702 (La. 1823); Touro v. Cushing, 1
Mart. (N.S.) 425 (La. 1823); Borel v. Borel, 3 La. 30 (1831).
7. Hudson v. Grieve, 1 Mart. (O.S.) 143 (La. 1810); State v. Dupuy, 2
Mart. (O.S.) 177 (La. 1812); Fink v. Lallande, 16 La. 547 (1840).
8. La. Const. (1812), Art. 6, § 15, provides that laws must be promulgated
in the language in which the Constitution of the United States was written.
However, they continued to be printed in both French and English.
9. State v. Ellis, 12 La. Ann. 390, 392 (1857); Breedlove v. Turner, 9 Mart.
(O.S.) 353 (La. 1821); State v. Mix, 8 Rob. 549 (La. 1844); Williams v. Robin-
son and Randolph, 5 La. Ann. 110 (1850); State v. Lovenstein, 9 La. Ann. 313
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vailed even though subsequent constitutions provided that laws
should be promulgated in both French and English.10 These cases
formed the basis for a United States Supreme Court holding"
that the English text of the Code controlled.
The Code of 1825 was also drafted in French 2 and printed in
both French and English by direction of the legislature. 8 Al-
though the Code contained a repealing clause,'14 the court held
that omitted articles of the Code of 1808 were not repealed." An
act was then passed to overrule this decision.16 After this time
there was adopted the maxim which has been uniformly assumed
in the later cases' 7 and by the writers: that "the French text pre-
vails where there is a conflict between the two texts."' 8
The Revised Civil Code is, as stated by the title of the act, 9
an amendment and reenactment of the Code of .1825. It contains
no repealing clause. Added to the Code were acts by which
errors in the English text had been made to correspond with the
French. However, some errors were retained since the English
text was used as the basis of reenactment. When these have been
raised, the court has cited the rule applicable to the Code of 1825
(1854); State v. Jacob, 10 La. Ann. 141 (1855); Dixon v. Lyons, 13 La. Ann.
160 (1858). The French text could be used to clear up ambiguity. Breedlove
v. Turner, 9 Mart. (O.S.) 853 (La. 1821); Pierce v. Millar, 3 Mart. (N.S.) 354
(La. 1825); Parish of Lafourche v. Parish of Terrebonne, 34 La. Ann. 1280
(1882).
10. La. Const. (1845) Art. 132, provided that promulgation should be in
both languages, although Article 103 prescribed English. To the same effect
were Articles 100 and 129 of the Constitution of 1852. Since 1864, acts have
been required to be promulgated in English. La. Const. (1864) Art. 103; La.
Const. (1868) Art. 109; La. Const. (1879) Art. 154 (though they could be
printed in French); La. Const. (1898) Art. 165; La. Const. (1913) Art. 165.
11. Viterbo v. Frielander, 120 U.S. 707, 7 S.Ct. 962, 30 L.Ed. 776 (1887).
12. Tucker, op. cit. supra note 2, at 287.
13. La. Act of April 12, 1825.
14. Art. 3521, La. Civil Code of 1825.
15. Flower v. Griffith, 6 Mart. (N.S.) 89 (La. 1827).
16. La. Act 40 of 1828 repealed the Code of 1808 except for certain parts;
La. Act 80 of 1828 abrogated the civil law in effect prior to promulgation of
the Code. Cf. Durnford v. Clark's Estate, 3 La. 199 (1831) as to the effect of
these acts on articles which were reenactments of those in the Code of 1808.
17. Walls v. Smith, 3 La. 498 (1832), seriatim opinion of Judge Porter,
followed in Fowler v. Phillips, 159 La. 668, 106 So. 26 (1925) as to the meaning
of Art. 2040, La. Civil Code of 1870 (Art. 2035, La. Civil Code of 1825). Art.
3552, La. Civil Code of 1870 (Art. 3517, La. Civil Code of 1825), Davis v.
Houren, 6 Rob. 255 (La. 1843); Buard v. Lem~e, 12 Rob. 243 (La. 1845); Eger-
ton v. Third Municipality of New Orleans, 1 La. Ann. 435 (1846); Beaulieu v.
Ternoir, 5 La. Ann. 476 (1850); Phelps v. Reinach, 38 La. Ann. 547 (1886).
Art. 468, La. Civil Code of 1870 (Art. 459, La. Civil Code of 1825), Straus v.
New Orleans, 166 La. 1035, 118 So. 125 (1928); Art. 468, La. Civil Code of 1870,
Morton Trust Co. v. American Salt Co., 149 Fed. 540 (E.D. La. 1906).
18. Tucker, op. cit. supra note 2, at 291.
19. La. Act 97 of 1870.
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and followed it,20 apparently on the theory that a reenactment
necessarily is governed by the same exceptions as the previous
act. The rule, though perhaps not logically justifiable, is a rea-
sonable one. An error in translation certainly should not result
in the loss of any part of our civilian background.
J. M. S.
CRIMINAL PROCEDURE-INDICTMENT-NECESSITY OF NEGATIVING
ExcEPTION-Defendant was convicted for violation of a police jury
ordinance which prohibited the handling and distribution of in-
toxicating liquors, "otherwise than when prescribed by a licensed
physician as a medicine." By a motion in arrest of judgment, de-
fendant complained that the bill of information failed to negative
the exception in the enacting clause of the act defining the crime.
Held, under Article 228 of the Code of Criminal Procedure, those
facts which come by way of a proviso or exception in a statute
need not be negatived in the information, but must be urged by
way of defense. State v. White, 197 So. 645 (La. 1940).
The decisions of other jurisdictions dealing with the necessity
of negativing exceptions and provisos in criminal statutes reveal
definite lack of uniformity and certainty. Probably the greater
number have applied the "enacting clause" rule-that if the pro-
viso or exception appears in the enacting clause of the statute, it
must be negatived in the indictment or information.1 Difficulty
has been encountered in defining just what the enacting clause
is.
20. Phelps v. Reinach, 38 La. Ann. 547 (1886); Straus v. New Orleans, 166
La. 1035, 118 So. 125 (1928); Sample v. Whitaker, 172 La. 722, 135 So. 38
(1931); Morton Trust Co. v. American Salt Co., 149 Fed. 540 (E.D. La. 1906).
Straus v. New Orleans contains the following significant language: "The
French version of those articles of which the original translation is retained
in the Revised Civil Code are as authoritative as the corresponding articles
of the Revised Civil Code (166 La. at 1051, 118 So. at 131). Cf. Durnford v.
Clark's Estate, 3 La. 199 (1831).
What has been said in regard to the Civil Code is equally applicable to
the Code of Practice. The translation of the French has often been com-
mented upon. The French should control. Dugat v. Markham, 2 La. 29
(1830); Byrne v. Riddell, 4 La. Ann. 3 (1849); Cowand v. Pulley, 9 La. Ann.
12 (1854); State v. Judge of the Eighth District Court, 22 La. Ann. 581 (1870);
New Orleans Terminal Co. v. Teller, 113 La. 733, 37 So. 624 (1904). An excep-
tion (or contrary view) has been recognized where the French would con-
tradict other articles. Emerson v. Fox, 3 La. 178 (1831).
1. State v. Keen, 34 Me. 500 (1852); Commonwealth v. Byrnes, 126 Mass.
248 (1879); State v. McFadden, 151 Mo. App. 479, 132 S.W. 267 (1910); State v.
Reilly, 88 N.J. Law 104, 95 Atl. 1005 (1915); State v. Bloodworth, 94 N. C.
918 (1886); State v. Williamson, 22 Utah 248, 62 Pac. 1022 (1900).
